












The Registrar 
CTTT 

14.9.2012 

Dear Sir, 

RE: Application P. Kavadas on behalf of Universal Finance Holdings 
Pty Ltd against the owners of Strata Plan 50785 - 1-3 McDonald 
Street, Cronulla. 

My name is Paul Kavadas, I am the owner and nominee of Universal 
Finance Corporation Pty Ltd (UFH), the registered owners of Lot 21 in 
SP50785. We purchased the unit some years ago and the Lot since 
registration of the SP has been used as a restaurant. 

There are a number of issues that I have with the Owner's Corporation 
(OC) and neither the numerous discussions and attempts by us to resolve 
those issues nor the attendance to Mediation has resolved the dispute as 
the OC is not addressing the questions raised. They appear either 
unwilling or unable to address any of the issues we have raised despite the 
fact that at the Mediation they were represented by members of their 
Executive Committee (EC) by their Solicitor Adrian Mueller. 
A further issue is the fact that we have received from the OC copies of 
bylaws generally attached to Notices for GM's or EC meetings which 
appear to be registered with LPI and yet enquiries with LPI reveal that 
there are no records of some of the bylaws. The same appears to be the 
case with OC website. The entire issue of bylaws is extremely complicated 
and at present the OC through its EC appears either unable or unwilling to 
respond in a positive manner to our qu ~ries . 
The following bylaws that we refer to are the bylaws as forwarded to us by 
the ~C. 

ISSUES: 
1) SPECIAL Bylaw 42 & 42.5 (Annexures A & B). 

In our opinion the approval and registration of Bylaw 42.5 by 
the OC constitutes a breach of s52(1 )(a) and 65A(5)(b) of the 
Strata Schemes Management Act 1996 (the Act) resulting from 
the alteration of Bylaw No.42 (amended to 42 .5) on 11th 
September, 2008. 
The approval and registration of Bylaw 42.5 was undertaken 
without any written consent or acceptance sought or obtained 
from the owner of Lot 21 and on appearances neither from any 
of the other Commercial C wners, the lots of which are directly 
affected and subjected to expenditure created by the alteration. 
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~ In compliance with s52(3) within a period of 2 years from 
registration of the bylaw we submitted to the OC our written 
objection to the alteration of Bylaw 42. The objection by Lot 
21 was given to the OC and remained without any 
response. Following a lengthy delay the first communication 
we received was a letter of demand from the OC Solicitors 
J S Mueller & Co. 

M The Bylaw imposes levies against individual owners in a 
commercial manner an j is contrary to the directions and 
obligation imposed by s 78 of the Act as the levies imposed 
are not raised on the basis of the unit entitlement.(U/E) 

2) SPECIAL Bylaw No.21 (Annexure IIC'') 
Entitles the occupants of Lot 21 to use a strip of exclusively 
defined section of the open common area (CP) fronting their 
Lot for the purpose of placing tables and chairs to service their 
clients. The bylaw renders the owners of Lot 21 responsible for 
the cleaning and maintenance of the defined strip of open area 
allocated but specifically excludes any maintenance or 
repair of a structural nature. Despite the limitations of the 
bylaw, the OC demands from the owner of Lot 21 to exclusively 
maintain and keep the "stn Ictural sections" (GAZEBO) that is a 
free standing structure covering a major section of the open 
common area and is partially attached to the existing eaves­
overhang that existed above the exclusively allocated strip of 
open space". (See Annexure ltD" Photos PB 10 & P11). 
(Defined area comprises of a strip of Common Property 
fronting Lot 21 approx. 2.5m wide & having a total of about 100 
sq.m): (See lIarea 7" on page 3 of Annexure "C") 

3) SPECIAL Bylaw No.2 (Annexure "H") 
Specifies special privileges and reconfirms the exclusive 
rights over specific sections of the common area (same 
area 7 as per Bylaw 21) upon which Lot 21 is given now leave 
to erect and maintain the "Glazing Works" and retain its 
exhaust system. 
The Glazing Works were successfully completed in 2004 
where the exhaust system was installed and used since 
registration of the Strata Scheme. 
Additionally the Bylaw, without affording any exclusive :oights or 
special privileges to the owners of Lot 21 over the Elevator & 
Elevator Tower it compels them to exclusively and properly 
maintain ancl keep the elevator & elevator tower in a state 
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of good and serviceable repair and keep indemnifying the 
OC for the costs and charges under the elevator 
maintenance contract that the OC has entered into plus all 
repair expenses. 

3) Bvlaws 42 & 42.5 & BYLAW 2. 
On establishing invalidity and reversal or amendment of the 
above bylaws we are seeking a refund of the original and 
additional (extra quarterly & annual) charges imposed by the 
amendment to bylaw No.42.(42.5) and by Bylaw 2 which 
remain in place and have Lot 21 to be in constant arrears and 
subjected to interest, charges and unable to vote. We note that 
the installation and use of I he exhaust system is again covered 
also in Bylaw No.2 also . 

..£..4. TIOX..4.LJl: 
Issue No.1: 

A) Special Bylaw No.42 was registered sometime in 1996 and was 
designed to raise special levies that affect exclusively a small section 
of the Strata Scheme, the Commercial Lots 1, 2, 3, 4, 5, 12 & 21 in 
SP80785. 

B) An amendment was introduced and called Bylaw 42.5 was introduced 
and registered under s52 of the Act on 11.9.2008 based on a 
resolution passed at a General Meeting on 26.3.2008. 

C) We consider the introduction of Bylaw 42.5 (Annexure UB'? and 
amendment of bylaw 42, pursue nt to s43(4) of the Act to have no 
force or effect to the extent that it is ambiguous, uncertain and 
inconsistent with this Act, any other Act or Laws. 
Furthermore it was approved without the prior written consent of the 
concerned owners or owners that are directly affected by the 
amendment. 

D) We further consider that both bylaws 42 & 42.5 are drafted in a very 
poor and ambiguous way and enforced by the OC in breach of s 78 of 
the Act as the levies imposed on select individual owners are not 
based on unit entitlement and are not in compliance with s 78 of the 
Act and as such invalid. 
(Refer to Supreme Court decision in UThe owners SP60919 v 
CTTT & ors [2009] NSWSC 1158) 

E) BYLAW 42.5 Exhaust systems & Grease Traps 
" The owner shall be permitted to have the use of those parts of the CP as 
is necessary for the purpose of the provision of an exhaust system and 
grease trap for the lot ("the use '') on the following terms and conditions: 
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a) The owner shall during the period of the use pay a License fee of 
$2,500.00 for each quarter or any part thereof where the use might 
cease. The License fee shall be automatically charged to each 
Commercial Lot levy account, and be adjusted by the CP I at the first 
quarter following the beginning of each calendar year; 

b) Provided not less than 75% of the EC have determined that the terms of 
the bylaw have not been breached in respect of any lot, the payment 
referred to in the preceding sub-dause 42.5(a) will be waived. 

F) Clause 42.5(a) imposes a severe level of extra contribution upon the 
owner of Lot 21 which is inconsistent with s78 of the Act and which 
despite our objections and the acceptance of the OC that the bylaw 
as registered is unclear and invalid, continue to charge and demand 
payment of the amount specified in the Bylaw. 

G) Clause 42.5(b) is invalid, unclear and used in a discriminatory 
manner by the EC that appears to have the power to charge 
(penalise) or remove the contributions payable. In this instance even 
though we have not breached any sections of these bylaw's or 
conditions as defined, we have been penalised and charged on 
appearances because we did objected to the illegal amendment and 
registration of bylaw 42.5 and the terms of Bylaw 2 as interpreted by 
the owners corporation. 

H) Under 42.5(b) the EC at will is able to impose or waive the 
contributions specified under 42.5(a). 

I) We find both clauses (a) & (b) of 42.5 to be unclear and ambiguous. 
We also find that the interpretation of (a) & (b) as presented by the 
OC discriminates against Lot 21 as we consider that there is a 
reasonable alternate interpretation, as intended by the drafting of the 
bylaw and the conditions that were present at the time. 

J) The change of the bylaw introduced an increase of some 150% to a 
contribution imposed by the OC against the individual owners of 
commercial properties alone, for the use of their own exhaust system 
& grease traps, which are items, constructed, installed and totally 
maintained at the cost of the individual commercial owner and causes 
no costs to the ~C. 

K) We raised our objections for the registration of bylaw 42.5 to the OC 
in May 2010 & again in June and our objection was totally ignored 
and not addressed.(See Annexure uR" (1 & 2) 

L) Following a deliberate delay by the OC and without any response to 
us, they handed the matter of arrears over to their Solicitors J S 
Mueller & Co who issued letters of demand and debt collection 
notices, based on arrears that were already under question, disputed 
and unanswered. (See Annexure uR" (3). 



5 

M) We responded to the Solicitor's demands and explained that we 
considered the bylaw, generating a large . portion of the debt, to be 
illegally amended and that the a; nounts claimed were not correct. In 
fact we paid what we considered to be the correct amount 
representing standard levies struck pursuant to s78 of the Act. 

N) The Solicitor submitted to us a copy of an amended but still 
incomplete "owner's ledger" and responded that the bylaw was valid 
by virtue of the application of s52(3) of the Act.(Annexure uR" (4&5) 

0) In response we submitted copies of letters we forwarded to the OC 
objecting to the bylaw well within the period of 2 years (May 2010) of 
its registration and drew his attention to the deliberate delay and 
failure of the OC to respond to our correspondence or to amend the 
amounts claimed. 
Following this the Solicitor sought instructions form the OC and there 
has been no further correspondence from him since then. 

P) The OC continued to submit levy notices directly to us and include all 
the levies & charges payable under bylaw 42.5. 

Q) We repeatedly requested by means of a motion at meetings, by 
phone and in writing both, the removal of the charges and the repeal 
of the bylaw but despite verbal agreement all requests have been 
ignored. At an EC meeting the members present accepted that the 
alteration of the Bylaw was invalid and should be repealed. 

R) We object to the amendment of bylaw 42 & 42.5 as it is inconsistent 
with the requirements of s52(1)(a), 65A(5)(b) and 78(4) as follows::­
s52(1): "An owners corporation may make, amend or repeal a bylaw to 

which this division applies, but only": 
aj With the written consent of the owner or owners of the lot or lots 

concerned and, in the case of a strata leasehold scheme, the lessor of 
the scheme. 

s65A: An owner's corporation rna} make or authorise changes to common 
property subject to the following condition,s:.-
A bylaw made for the purposes of this section: 

(aj Must not be amended or repealed unless a special resolution has first 
been passed at a general meeting of the owners corporation and the 
. owners corporation has obtained the written consent of the owner 
concerned. 

578(2): Contributions levied by an OC must be levied in respect of each 
lot and are payable (subject to this section and s 77) by the owners in 
shares proportional to their unit entitlements of their respective lots. 

I consider myself (Lot 21) and the other commercial proprietors to be 
"concerned owners" directly affected and yet the bylaw was amended 
and registered without any prior written approval by me and to my 
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knowledge from any other commercial proprietors. 
(Copies of Bylaws 42 & 42.5 are annexed marked "A"& lIB). 
In addition to noncompliance with s52(1), s65A & S78(2) of the Act 
we refer to the "Young" case where "concerned owners" must consent to 
the Bylaw if it is to be valid. We further refer to the very important recent 
decision in J. E. James v SP11478 (2012)NSWSC 590, where Justice 
Ball deviated from the Young case but again determined that: 
''The owner's consent to an Exclusive Use Bylaw is a pre-condition 
and must be fulfilled before the Bylaw is made". 

Issue 2 
1) Special Bylaw No.21. Registered L.8.1996 

'The Proprietor for the time being of Lot 21 and their successors in title 
and persons authorised by those Proprietors ("Authorised users ") are 
entitled to the exclusive use and enjoyment of that part of the common 
property designated in the plan annexed hereto and forming part of this 
bylaw ("open area") for the purposes of placing and maintaining on the 
open area, tables and chairs to be used by members of the public for 
consumption of food or beverages purchased from the occupant of the lot 
on the following terms and conditions:-

A. The authorised user shall be responsible for the proper maintenance and 
keeping in a state of good and serviceable repair and the cleaning of the 
open area so that it remains clean and tidy at all times but excluding 
any maintenance or repair ora structural nature. " 

2) Lot 21 comprises of a Restaurat'lt located on the top floor of the 
building and my predecessors had obtained, with the approval of the 
OC exclusive use of a defined strip of open patio area fronting the 
restaurant to place tables and chairs in order to serve their clients. 
The area of exclusive use is defined as "area 7" and is clearly shown 
on page 3 of Special Bylaw 21 
(Annexure "C" & Photos P2, P6, P8, P10 & P11 in Annexure HD'? 

3) The patio (open area) as referred to above is situated next to some sort 
of a steel structure which comprises of a structural steel frame 
(columns & beams) and is partially covered by a frame which contains 
glass panes, plastic and open spaces and is sitting in an asymmetrical 
fashion over the existing Lift Tower . & Lift. We refer to it as 
"Gazebo ".(See Annexure ltD" P16, P17, P18 & P19) 

The Gazebo appears to have been placed over the Lift Tower after the 
completion of the Lift Tower and is independently supported by a series of 
metal structural columns that are all located on Common Property. The 
columns support the Gazebo by means of beams & rafters. 



7 

(See Annexure 110", Photos P5, P7, P8, P10 & P11). 
There is no direct connection between the Gazebo and the exclusive 
area referred to in the Bylaw. The only connection to Lot 21 is by means of 
some support braces that are extending over a void & open area used 
for the stairs and are attached to the existing overhang of the eaves which 
is located above the glazing works. 

(SEE Photos P2, P8, P10 & P11 on Annexure liD'? 

4) The Gazebo was never considered for inclusion in this bylaw and in fact 
by virtue of the wording of the bylaw it is specifically excluded. It is 
and has always been part of the Common Property and as such the 
maintenance and up-keep of the same is the responsibility of the 
OC pursuant to s62 of the Act and not that of the owners of Lot 21 as 
claimed by the ~C. If one looks at the documentation attached to 
bylaw 21 (Annexure IIC" Page 3 and Annexure IIF" pages 2 & 3) the 
following aspects can be identified. 
The area allocated to Lot 21 (area marked as area 7 on page 3 of 
Annexure IIC'? forms only a small proportion of the "open area" 
comprising the common property patio at that level & which is not 
allocated to Lot 21. 
The same can be observed on pages 2 & 3 of Annexure "F" where 
it is also demonstrated that the Gazebo is clearly a free standing 
structure that has no association with "area 7" or the Glazing works. 
The bylaw clearly refers to the exclusive use of the "open area 7" alone 
as shown on the annexed plans ann that is the only area that is under 
the responsibility of Lot 21. In effect Lot 21 has no exclusivity of the 
entire pati%pen area at that level. 

5) On the letters of demand the OC informs us that an expert report was 
obtained and that the Gazebo is in need of urgent repairs that could 
cause imminent damages. We were not given a copy of the report but 
on visual inspection we find the condition of the Gazebo to be one of 
total negligence by its caretakers and most of the beams and trusses 
have deteriorated and are covered with extensive rust and flaking paint. 
We note the failure of the OC to comply with s62 of the Act. 
(See Annexure ilL" (1-3) and Photos P12 to P15 of Annexure tiD'? 
As a result of demands by the owners corporation to force the owners 
of Lot 21 to maintain the Gazebo structure (at an approximate cost of 
$87,000.00 based on quotes obtained by the ~C), we are seeking a 
declaration that establishes the responsibility of the OC for the 
maintenance and upkeep of the Gazebo which clearly forms part 
of the common property irrespective of the fact that it is partially 
attached to sections of the roof that is over the area exclusively 



, I 

allocated to and used by Lot 21. 
As mentioned above the exclusively used area (area 7) forms on ly a 
smal l section of the total open area that was always and remains still 
the responsibility of th,e ac an area which was to be util ised by the 
users of the proposed, at the time, bridge. The Gazebo covers c·nly 
areas that have always been and remain under the responsibility and 
control of the ac. 
The claim for repairs of the Gazebo by Lot 21 was the subject of an 
Adjudication application by the ac which was dismissed. 
( See Annexure "Gil for CTTT determination) 
(A Copy of Bylaw 21 is annexed hereto & marked "e"). 

Issue 3 ---
Special Bylaw No.2. 
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1. Following the granting of the exclusive use of the open patio area 
pursuant to Bylaw 21 (area 7) my predecessors and the OC agreed 
to allow Lot 21 to demolish the boundary wall fronting the open area 
of the level and extend the restaurant areas to cover and incorporate 
the allocated portion of the open area (area 7 under bylaw 21) in 
accordance with a DA that was approved by the Council & the OC by 
enclosing the same with a glazed wall (Glazing Works) along the 
boundaries of the existing overhand of the roof over Lot 21. Bylaw 
No.2 was created in 2003 to cover the demolition of the existing 
boundary Giazing wall and to cover the construction of the "Glazing 
Works" and the enclosure of the strip of the open space (area 7) as 
referred to in bylaw 21 and as detailed on the attached plans. 
(See Annexure llF" pages 1 to 3) 
Bylaw 2 contains an agreement that the owners of lot 21 are 
responsible for the maintenancE and upkeep of the "glazing works", 
and the section of the common property upon which the "glazing 
works" were to be erected together with the uroof" over Lot 21 
which was the existing roof over Lot 21 that has not been altered by 
the glazing works, including now the non reflective glazed rnansard 
roof constructed as part of and over the "glazing works" that were 
mounted and secured under the existing fascia. 
(See annexure UF" page 1,2 & 3 & Photo P6, PB & P10 on 
Annexure liD'? 

2. Because of the anticipated long period before completion of the 
Glazing Works and since Lot 21 is the last stop for the ele.vator, a 
temporary agreement was reached, even though no exclusive rights 
were given to Lot 21 for the elevator & elevator~1 
maintenance costs and damages to the elevator and elevator tower, 
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resulting from the work performed, including the regular maintenance 
costs (with due consideration to the frequent use of the elevator by 
lot 21 during the construction period) would be the responsibility of 
the owners of Lot 21 . 

3. Upon completion of the works, the undisputed inference of the 
reference to the "term" in the bylaw, is that the agreement was 
temporary and for a defined period only, after which time the 
responsibilities for the maintenance of the elevator & elevator tower" 
would revert back to the ac. The bylaw was registered in 2003 and 
the works were completed some 10 months later. 
(See Annexure "H" Bylaw 2 clauses (xviii, iii & iv) 

4. During the temporary agreement the owners of Lot 21 agreed to pay 
all the costs of the elevator's maintenance even though they did 
not have exclusive use or special privileges over the elevator 
and elevator tower which have always remained parts of the 
common property. Even after the expiration of the term, Lot 21 was 
not released of its obligation and continued to be charged for the 

. exclusive obligation to meet ALL costs of maintenance and 
upkeep of the elevator and elevator tower despite the fact that for 
all intents and purposes the "t ~rm" had expired and the elevator 
remained open and as always was available and used by all 
residents and visitors at will. 
Somehow the section of the bylaw referring to the payment of ALL 
costs by Lot 21 was not repealed (as intended by the Bylaw) upon 
expiration of the reasonable term and Lot 21 continues to pay ALL 
expenses for the elevator's maintenance. 
We are further concerned that if this situation continues, given the 
lack of co-operation and the interpretation adopted by the ac & EC 
of the Strata Scheme we could well be expected to replace the 
elevator once it reaches certain age. 
(A copy of Bylaw 2 is annexed hereto marked "H'? 
As a result of the interpretation the EC gives to the wording of the 
bylaw, that the Gazebo is the roof of the Jift tower, they have and 
continue to demand payment nt,t only for the maintenance contract 
costs and repairs of the lift & tower but now extended their demands 
to cover the payment or the restoration of the Gazebo. 
(See Annexure "L" (1-3) and issues 2 & 3 as above) 

5. The Bylaw is very specific in the definition of each item that is 
included: 

A: The Elevator: The common property elevator adjacent to the 
NorthlWestern boundary of Lot 21. 



10 

a) The elevator tower: The structure housing the elevator (including 
the walls, surrounding stairs and roof) adjacent to the NorthM'estern 
boundary of Lot 21. 

b) The Exhaust system: The exhaust system installed on the roof (of 
Lot 21). 

c) The Glazing works: Means the works undertaken by the owner to 
install the glazing (including all ancillary structures) depicted on the 
plan. 

d) Owner: means the owners of Lot 21. 
e) The Roof: Means the common property above Lot 21. 

B: Rights: 
(a) Special privilege (to Lot 21) in respect of common property to erect 

& keep the Glazing Works to and on the common property. 
(b) The exclusive use of those parts of the common property occupied 

by the Glazing works. 
(c) A special privilege in respect of the roof (above lot 21) to install 

and maintain the Exhaust System (exclusively used by lot 21). 

c: Conditions: 
(i) The owner must properly maintain and keep the common property 

to and on which the glazing works are erected or attachecf. in a 
state of good and serviceable repair. 

(ii) the owner must properly maintain and keep the Glazing Works in a 
state of good and serviceable r(lpair and must replace the Glazing 
Works as required from time to time. 

(iii) The owner must properly maintain and keep the elevator in good 
and serviceable repair and this obligation includes indemnifying the 
owners corporation for the costs and charges under the Elevator 

maintenance contract that the owners corporation has entered into 
until Sutherland Shire Council agrees to the terms. of the 

_Development Application in relation to the construction of the 
bridge over Gerrale Street are complied with and the bridge is 
constructed and commissioned. 

(iv) The owner must properly maintain and keep the Elevator Tower in a 
state of good and serviceable repair until Sutherland Shire 
Council agrees that the terms of the Development Application 
in relation to the construction of the bridge over Gerrale Street 
are complied with and the bric.. 'ge is constructed and 
commissioned. 

(xviii) The owner will indemnify the DC for all the fol/owing costs incurred 
by the DC and will pay those amounts to the DC when requested: 
a) The costs of considering and making this bylaw 
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b) The costs of considering, approving and certifying the glazing 
works and 

c) the costs of repealing this bylaw after the expiry of the term. 

1) Bylaw 2 was drafted and created to give Lot 21 authority to erect the 
glazing works over the open area initially allocated to Lot 21 by virtue 
of Bylaw No.21 (area 7) on the Northern boundary of Lot 21 and in 
order to not only enhance the presentation of the restaurant and 
protect its clients but also to compliment the presentation of the 
entire complex because the anticipated construction of the 
bridge would have landed the visitors whenever using the 
bridge, at the front of the restaurant. 
It is important to note that the referred to proposed bridge and 
its direction to Geralle St as supposed to have been constructed 
at the time, is shown on the plans contained in pages 2 & 3 of 
Annexure "F". An additionally important aspect that should be 
noted is that the lift entrance as marked on Page 3 of "F" is 
opening onto common property and is facing the proposed 
bridge, which was the original purpose of the installation of the 
lift, and not that of the restaurant or Lot 21. 
Bylaw 21 excluded any structurClI maintenance which is what the OC 
& its EC are now demandin9 from the owners of Lot 21. To 
undertake, the restoration and repair to the Structure that is located 
above the roof of the Lift Tower structure, the Gazebo. 
I further draw attention to the terms used under the "Conditions" 
Sec C(1) of Bylaw 2 which explicitly allocates the responsibility for 
Lot 21 over " .. the common property to and on which the glazing 
works are erected or attached in a ... . .). Close observation of the 
glazing works clearly shows that even the supports (braces) used to 
secure the Gazebo to Lot 21 are attached to the existing eaves­
overhang and not onto the glazing works. To my knowledge the roof 
over Lot 21 was never altered. 
(See Photos P6, P8, P10 & P11 of Annexure "D'') 

2) The Exhaust system on the roof of Lot 21 was included as a 
necessity for the operation of the restaurant and to facilitate the 
cooking in the Kitchen in compliance with Council's regulations since 
the Strata was registered. (See Bylaw 2 B( c)). 

3) The right of all proprietors to use any part of the common property 
which includes the elevator is an indisputable proprietary right. 
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4) Even so, the complete costs of the maintenance of the elevator was 
undertaken by the at the time owners of Lot 21 as a temporary 
measure on the basis of two factors. 
a) The continuous (but not exclusive) use of the elevator by the 

contractors during the construction of the glazing works and the 
extensive renovations undertaken to Lot 21 in order to 
accommodate the enclosure .)f the common property area (Area 
7) and necessary renovations of the restaurant on the inference 
that th is obligation will terminate on completion of the Glazing 
Works. No other reason exists that supports the claim of the OC 
that Lot 21 is responsible, exclusively, for the elevator costs. 

b) The fact is that the maintenance of the lift by lot 21, as inferred, 
was terminable upon completion of the works in addition to the 
undertaking by the OC that the payment of expenses by Lot 21 
would terminate when the bridge that forms part of this Bylaw was 
to be constructed as agreed between the OC, the original 
developer and Sutherland Council was completed. The bridge 
was to be constructed following approval of an application by the 
OC that met Council compliance requirements. 
The undertaking to construct the bridge by the owners corporation 
did not materialise as the OC failed to comply and as such the 
proposal was abandoned. 

c) In accordance with the bylaw the exclusive obligations for the 
maintenance of the elevator and elevator tower terminates upon 
completion of the bridge. This is not just implied but clearly stated 
under the Bylaw's "conditions" "C (iii) & (iv)' .(Annexure "C"). 
The termination is further referred to by the contents of Bylaw 2 
under "B Rights" where the first paragraph reads: 
"Subject to conditions in paragraph "C" of this Bylaw, the 
owner will have for the term ...... ". 

5) The elevator and elevator tower have been at all times parts of the 
common property and no exclusive use or any special privileges 
were requested or given to Lot ~1 before or after completion of the 
GLAZING Works, even though there was an undertaking by Lot 21 to 
pay the elevator costs while the construction was carried out. 
The Gazebo on the other hand as it is evident in Photos P17 & P18 
of Annexure "0", .... the Gazebo structure is irregularly fitted or 
sits on top of the Lift Tower roof and does not cover the Lift tower 
entirely. If in fact removed completely it would have no effect on the 
performance and function of the roof of the lift tower and the lift itself. 
This fact alone voids the claim of the OC that the Gazebo is the roof 
of the lift tower which is essentially the basis of their claim. 



I further draw attention to the following documents: 
a) Notice & Minutes of E.C. Meeting (ECM) of 27.3.2012 

(Annexure "M" (1-6)(Motion 2(E), Motion 5 & Motion 6) 
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b) Minutes EC meeting 26.7.2012 (Annexure "P" motions 5,6& 10) 
Finally the OC identifies existi 19 problems and considers repairs 
or replacement options to the Atrium Structure adjacent to Lot 21. 

c) Resolved to appoint a Solicitor to identify the "legally responsible 
person" for the maintenance of the Gazebo (Atrium). 
Adrian Mueller was appointed, had a meeting with the EC and 
attended Mediation where no agreement was reached. So far no 
reasonable proposal, meeting arrangement or formal offer has 
been submitted by the OC or their appointed Solicitor. 
(See Annexure "P" page 3, Motion 10). 
The OC requested that we do not submit our application to the 
CTTT (Which was completed on 9.1.2012) so they could have 
legal opinion and respond to our demands. So far 8 months later 
they have not responded with any reasonable solution to any of 
the four (4) issues we address here. 

6) Following a meeting with the EC we requested their consideration to 
the repealing and amendment of this bylaw, before we applied to the ' 
CTTT for an order. We were refused without any consideration and 
furthermore informed that if we succeed through the CTn the 
elevator will be closed and the restaurant will suffer. 

7) The elevator was originally installed to service the proposed bridge 
to Geralle St., and has always been open and used by a variety of 
owners as it part of the common property and accessible to all 
owners and visitors of the complex. The elevator starts from the 
parking basement, street level, past Lot 1 on level 2 (a bar & coffee 
shop) and terminates at level 3 where lot 21 is located. 
(See Strata Plan Annexure "E''). 

8) Being a part of the common property the elevator is maintained 
under a contract negotiated exclusively by the OC and all needed 
repair works are reported by the various users to the OC who in turn 
arranges for the repairs. ( I note that even false call charges by the 
elevator suppliers are demanded and paid by Lot 21) The owners of 
Lot 21 have never been invited to any financial negotiations with 
regards to the contract and are not .informed of any repairs. Yet on 
the basis of the temporary agreement Lot 21 is compelled to pay ALL 
the costs of the maintenance contract as well any repairs, false calls 
and compliance inspections undertaken under the instructions of the 
OC or any other irrelevant to Lot 21 user. 
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9) The costs of the contract maintenance have seriously escalated well 
above the CPI increases and quotes obtained by us from alternate 
suppliers indicate that a much better contract can be achieved if 
properly negotiated. 

10) The responsibility of the maintenance of the elevator tower was 
also exclusively allocated to lot 21 and, again, even though accepted 
on a temporary basis it is still in place. I note here that in order to 
compl iment the presentation of the restaurant the occupants of Lot 
21 have always maintained and painted the elevator tower (at their 
level) and all surrounding walls. They are also forced to clean the 
entire open area as the OC cleaners do not attend that level at any 
time. 
The underlining implication is that if Lot 21 objects or fails to pay 
the upkeep costs of the elevator, besides being unfinancial , their 
right to use the elevator, as expressed by the EC, could be removed. 
We note that the elevator tower and enclosure commences from the 
basement and is accessible to the public on the ground floor and not 
just limited to the Restaurant floor. (See Strata Plan Annexure "E'? 
The obligation imposed on the owners of Lot 21 by the OC and the 
comments expressed by members of their EC amounts to not only a 
fraud on a minority but also deprivation of the owner's rights as 
expressed by the Court in the "Young" case by finding that "under 
s20 of the Development Act a lot owner's entitlement to use the 
common properly in a Strata Scheme is a proprietary right and 
not a contractual right despite s44 of the Management Act" 
And as expressed by Justice Ball in the James v SP11478 case 
whereby he directed that "The doctrine of fraud on the minority 
is confirmed as applying to Strata Schemes. When an OC 
exercises its powers it must do so for a proper purpose and in a 
way which will not operate oppressively against minority 
owners" 
Undoubtedly Justice Bali's statement & confirmation fits the 
discriminatory and oppressive attitude of this OC against Lot 21 . 

11 )The Bylaw under "e" "conditions" and more particularly 
under sub-clause "(xviii)(c) ref~rs to the "repeal of the bylaw at 
the costs of the owners of Lot 21" "after the expiry of the term". 
This is again, a clear inference and allows a logical assumption that 
the term, even though not specified in the bylaw was to remain in 
place only for a certain period, the period during which the 
construction of the Glazing Works were undertaken and it would 
have terminated anyway if the OC met its obligations and 
undertakings as expressed in the Bylaw with regards to the 



construction of the Bridge. 

12)The same bylaw Under "C Conditions" bears a heading 
"Maintenance of Glazing Works" to which cI (i) & (ii) refer to. 
Under cI (iii) & (iv) it deals with the elevator & elevator tower 
whereby condition of the "term" is refer to as " .. . until Sutherland 
Shire Council agrees that the terms of the DA in relation to the 
construction of the bridge over Gerrale St., are complied with" 
So far since the registration of bylaw 2 on 30/9/2003, in fact since 
registration of the Strata Scheme when the concept of the bridge 
was first approved by the Council and determined and adopted by 
the ~C, no bridge has been constructed and on appearances the 
OC has not submitted any conditions acceptable by the Council as 
referred to in the Bylaw. 
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In fact on the basis of discussion with the EC and the Management 
of the Strata Scheme I was informed that the proposal for a bridge 
has been abandoned. I am not aware though, if the motion to 
construct & commission the bridge was ever rescinded. 
The ensuing logic since the OC abandoned the Bridge proposal, 
would then be that the bylaw should have been repealed after 
completion of the Glazing Work, which was sometime in mid-
2004 based on the decision of the OC not to honour its undertaking. 

13) I would consider that under the terms of a DA a period of 1 year 
(30.9.2004) would have been a reasonable period for the OC to 
comply and meet its commitments in relation to this bylaw. 

14) From our point of view the Elevator and Elevator Tower are parts of 
the common property, remain so and continue to service the needs 
of all residents & visitors and as such the responsibility of the ac. 

15) Based on the failure of the owners corporation to comply with its 
conditional undertaking to construct the Bridge and the 
discriminatory effect the bylaw delivers against Lot 21 sections of 
bylaw 21 should be repealed or amended to completely remove the 
obligation of Lot 21 to exclusively pay for the maintenance and 
upkeep of the elevator and the elevator tower considering that Lot 
21 does not have exclusive rights and control of the elevator and 
has no control over the maintenance contract or any control of its 
upkeep and maintenance costs. 
i would also re-iterate the contributions paid by Lot 21, given the 
circumstances, constitute a fraud on a minority and deprivation of 
the owner's rights as well as failing to comply with s78 of the Act. 
As such the total amount paid by Lot 2'1 should be refunded 
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including any resultant interest and charges. 

16) We need to also strongly protest against the clear threat expressed 
by the EC members that "if the bylaw is repealed we will close the 
elevator and you will lose your rights of the Glazing Works". 
Such statements and threats are discriminatory and offensive. 
Parliament clearly did not intent an owner's entitlement to use 
the bylaw repeal provisions of ss157 -159 as being sufficient to 
take away an owner's proprietary rights to use common 
property. 
Furthermore this oppressive attitude constitutes a fraud on the 
minority. (James v SP11478) 
(Refer to items 10 & 11 above) 

17) Pursuant to the Act we find the OC to be responsible for the 
continuous expenses of the elevator & elevator tower that Lot:21 is 
subjected to and furthermore to be responsible for the maintenance, 
upkeep and cleaning of the large section of the open area which so 
far they have neglected and compel the owner of Lot 21 to maintain 
& for its own purposes keep cleaning. 

18). The owners corporation failed to comply with its undertaking (at the 
time of the bylaw) to construct and commission the bridge. As such 
we consider that the "term" as referred to in the bylaw (in our 
opinion no more than one year) expired in 2004 and as such 
should be amended to reflect the correct intention of the agreement. 

19) Since 2003 we have been paying ALL the costs for the maintenance 
and repairs of the elevator and for the maintenance and upkeep of 
the Elevator Tower and the cleaning of the common property, even 
though we had no benefit of their exclusive use. 

20) We submitted a motion to the OC at their AGM of 21.4.2011 to 
amend bylaw 2 to the extent that the responsibility for the 
maintenance of the Elevator and Elevator Tower should revert back 
to the ac. The motion was put forward and defeated. It was though 
reported in the minutes of the meeting as being "out of order". 
(See Annexure ItJ'? 

We are seeking to have the section of the bylaw that refers to the payment 
of al l expenses for the elevator & elevator tower repealed or amended 
pursuant to s159 of the Act with due consideration to the fact that the 
bylaw was drafted with a triple purposc,. 

a) The first and primary purpose of the Bylaw was to facil itate the 
transportation of people that were to use the proposed, designed 
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and approved in principle, bridge from Geralle St., to the 3rd level 
of the building and through the elevator to the ground floor. 

b) The second purpose was to allow the permanent construction of 
the Glazing Works over the defined open area (area 7) allocated 
to Lot 21 by virtue of Bylaw No.21 as that would enhance the 
presentation of the complex to the visitors that would use the 
proposed bridge. 

c) The third purpose was to temporarily have Lot 21 pay for the 
costs of the elevator over the construction period as it was to be 
used extensively by Lot 21 at the time. This part of the agreement 
was temporary and terminable either after completion of the 
glazing works and or after construction of the bridge. 

'vVe further support our claim on the grounds that the only reason we 
continue to pay all the expenses is the based on the failure of the OC to 
comply with the expressed conditions of the Bylaw and its failure to honour 
its undertakings as contained in the bylaw. 

In addition and pursuant to s157(3) of the Act, we believe that we are 
entitled to have a refund of the elevator maintenance contribution levied on 
Lot 21 since 2004 over and above thQ regular contributions levied by the 
owners corporation from time to time pursuant to s78 of the Act. 
VVe are entitled to a refund because the additional contributions levied 
L1pon Lot 21 are not consistent with the requirements of s78(4) of the Act 
as they are not calculated on the basis of Unit Entitlement. 
There are obviously a number of justified reasons as to why Lot 21 should 
not have been exclusively responsible for such expenses and none to 
justify the obligation imposed on Lot 21 and more so after the expiration of 
the term. 

We must also consider the fact that as consequence of their interpretation 
of the bylaw,· the EC imposes unreasonable and unfounded demands on 
Lot 21 for the maintenance of the Gazebo which is nothing more than a 
decorative free standing structure the only purpose of which is to enhance 
the presentation of the entire building. The cost demanded from Lot 21 by 
the OC for the restoration of the Gazebo are in the vicinity of some 
$8"7,000.00 even though the convenient interpretation of the bylaw by the 
OC is incorrect and has no basis as argued above. 
We attach under "Annexure ".8" one of many photos taken from different 
location around Sydney where the same style & type of Gazebo is 
constructed above buildings or towers having no other purpose or function 
but to simply enhance and decorate the presentation of the complex:. 
(See photos 19 & 20 of Annexure UB'? 
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We also attach correspondence from the OC (22.3.2011 & 6 & 7.4.2011) 
confirming directions to Lot 21 to undertake necessary repairs on the 
Gazebo. (See Annexure ilL" pages 1-4). 
We note the comments in paragraph 2, similar in both letters that "We 
refer to Special Bylaw 2 which was passed by the OC to provide you with 
Exclusive Use of common property which includes the lift and the 
tower structure which houses the lift .. . ... "). 
Bylaw 2 does not provide exclusive use of the lift and the tower 
structure. It provides exclusive use of the "Glazing Works" only and 
temporary exclusive responsibility for the costs of the maintenance of the 
lift. 
The same letter refers to the expe't's inspection and establishes the 
"urgent need" to remove the glass panels off the Gazebo. 
We note that the OC failed to affect any repairs as required by s62 of the 
Act despite the item been included in the Notice of the EC for a meeting on 
21 .12.2010. Which clearly indicates that they were aware of the defects of 
the Gazebo since 2010 at least, and yet repairs still remain outstanding? 
(See Annexures "M", liN", liD" & liP'? 

Issue 4: 
1. Bylaw 42.5 has not been approved in compliance with s 52(1), 

s65A(5) & s78 of the Act and as such is not valid. As a consequence 
the bylaw should be rescinded. 

2. Furthermore the applicable charges including interest and fees 
imposed and paid by Lot 21 as well as the outstanding charges 
relating to this bylaw should be n wersed. 

3. The grease traps & exhaust systems were in place & in compliance 
with local authority's regulations since 1999 and furthermore covered 
by alternate bylaws. 

4. The amendment bf bylaw not only fails to meet the OC obligations 
under Act but it also discriminates against commercial lots and in 
particular Lot 21 and as such should be rescinded. 

5. Section 52(1) of the Act requires the written consent of the owner of 
Lot 21 for a bylaw to be capable of depriving its owner of his rights in 
relation to common property. 

6. In the "Young" case the Court determined that as the owner did not 
submit a consent form the new bylaw amounts to a fraud on the 
minority under ,the principles of the Corporation Act 2001 (Cth) or 
an expropriation of the owner's rights under the principles 
established in Gambotto v WCP Limited (1995) 182 CLR 432. 
We also refer to James v SP11478 as referred to above in ~'Issue 
3", under item 10 on page 14. 
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7. The Courts further found that under 520 of the Development Act a 
lot owner's entitlement to use common property in a Strata Scheme 
is a proprietary right, not a contractual right despite s44 of the 
Management Act. 

8. \Ne hold the EC responsible for its failure and negligence in advising 
the OC in relation to their obligations under the relevant sections of 
the Act and for their failure to obtain written consents prior to the 
meeting where the bylaw was passed. It is also my understanding 
that no written consents whatsoever were sought or obtained by the 
owner's corporation prior to the meeting. We also hold the OC 
responsible for its failure to comply with s62 of the Act. 

9. The EC despite their agreement, at a recent EC meeting, that the 
bylaw not only fails to comply with relevant sections of the Act but is 
also badly drafted and extremely ambiguous in its delivery has failed 
to remedy the situation and is not dealing with the issues we raised. 
Despite their agreement they do not ... appear that they are 
prepared to cease and reverse the charges applied to Lot 21 based 
on the invalidity of bylaw 42.5 & sections of Bylaw 2. As a result Lot 
21 remains in arrears and unable to vote. 

In conclusion we are applying for the following orders. 

1 Bylaws 42 & 42.5 be repealed. 

2 A ruling based on the interpretation and intention and the wording of 
the Special Bylaws 2 & 21 determining if the liability and 
responsibility for the maintenance and restoration of the "Gazebo", 
the free standing decorative common property structure above the 
Lift, is the responsibility of the owners of Lot 21 or that of the OC. 

3. Repealing of Bylaw -2 and re-drafting the same bylaw with the 
exclusion of the responsibility of Lot 21 for the maintenance and 
upkeep of the elevator, elevator tower and surrounding common 
property. 
Alternatively an amendment to the registered bylaw to delete 
Sections "C(iii), (iv) & (xviii)" of Bylaw 2 .. 

4. Refund of the extra charges created by the illegal Bylaw 42.5 
plus fees, charges and interest imposed by the OC over the disputed 
amounts. 

6. Refund of all charges paid by Lot 21 under Bylaw 2 for the e levator 
maintenance contract, repairs, fees & interest charged and amounts 
demanded by the OC and paid by Lot 21, for the maintenance, 
upkeep and compliance of the common property elevator since 
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30.9.2004, the time we consider to be the intended termination of the 
agreement under this bylaw. 
(For items 5 & 6 we seek leave to submit the correct amount due, 
which can only be established once the OC provides proper and 
updated statements). 

7. An order on the OC to provide details of expenditure relating to the 
elevator since 2003 and a detailed owner's ledger highlighting the 
charges associated with the lift maintenance, bylaws 42 & 42.5 as 
well as various charges & interest. We note that several requests to 
the OC failed to produce the accounts requested. 

8. An order on the OC under s62 of the Act for the OC to repair and 
restore the "Gazebo" structure to a safe and sound condition in 
accordance with the detailed report, recommendations and scope of 
works obtained from Chris Moane of IBC by the ~C. 
We note that the report even though discussed in our presence & 
referred to in correspondence has not been made available to us. 

9. An order for cost. 

As a comment at this stage we are i.7formed by the LPI that there is no 
Bylaw No.2 and no Bylaw No.42 or 42.5. We are informed by the DC that 
bylaw No.2 has been repealed and replaced by bylaw NO.27. There is no 
record of bylaw NO.27 with the LPI. 
The entire situation is extremely confusing and at this stage if there are 
any repeals or amendments of bylaws those have been without our written 
consent and most likely invalid. 
I also note that under Annexure "H" (pages 1 & 2) there is a listing of 
SPECIAL Bylaw No.1 and Bylaw No.2 (pages 3-10). 
Bylaw 1 under annexure "H" refers to Lots 2 & 4 and yet another Bylaw 1 
under Annexure" 1 refers to Lots 1, 2, 3, 4, 5, 12 & 21. As stated above 
all byl s listed' this document were supplied by the OC & LPI. 

~urs faith ully 
Paul Kavadas owner of Lot 21 
C/- Tony Conides (Mob 0414-670829) 
P.O.Box 355, 
Round Corner 2158 


